NMYBJIYHE YMPAB/IIHHA | AAMIHICTPYBAHHS B YKPAIHI

DETERMINING MOVEMENTS OF PROJECT CHANGES
TO THE CONSTITUTION OF UKRAINE REGARDING DECENTRALIZATION:

FROM 2014 TO 2019

BU3HAYANBHI PYLLIT IPOEKTHNX 3MIH A0 KOHCTUTYLIi YKPATHU
LLIOAO AELEEHTPAMI3ALLI: 3 2014 MO 2019 PIK

YK 351.861
DOl https://doi.org/10.32782/
pma2663-5240-2023.35.32

Kocherha O.P.

PhD student of the Department

of Regional Policy, Educational

and Scientific Institute of Public
Administration and Civil Service,
Taras Shevchenko National University
of Kyiv

ORCID ID: 0000-0003-3482-1854

(.} Bunyck 35. 2023

This scientific article contains a broad analysis of
the issues of constitutional reform in the territory
of Ukraine, formed on the basis of the proposed
changes to the Constitution of Ukraine in terms
of decentralization of power (for the period
from 2015 to 2019). The author provides a
scientific description of the creation of executive
committees of local self-government, which are
expected by the heads of local councils. Further,
this work assumes the principle of subsidiarity,
which is the main factor in the distribution of
powers in the system of local self-government.
The main powers were to be concentrated at a
low level (village, settlement, city).

General attention in the column is given to
trending issues that examine the administrative-
territorial system, the activities of local self-
government bodies and executive authorities,
and the powers of the President of Ukraine.
This study aims to show the current Ukrainian
system of work of territorial authorities, which
generally slows down the development of local
communities and complicates the distribution of
state administration. In the process of this study,
a comprehensive analysis of the proposed draft
changes to the Constitution of Ukraine in terms of
decentralization was carried out, and a number
of fundamental changes are foreseen, which
concern not only the administrative-territorial
system, but also the executive power, local self-
government and the powers of the President of
Ukraine.

In addition, the author identified the general
principles of constitutional changes, which are
provided for in the draft Laws, regarding the
introduction of amendments to the Constitution of
Ukraine in the matter of decentralization of power.
Therefore, constitutional changes regarding the
reformatting of the territorial system and ensuring
its compliance with the norms of the European
Charter of Local Self-Government are necessary
measures for the successful completion of the
reform not only of decentralization, but also of
other sectoral reforms.

The author of the scientific article proposed
an analysis of changes in the provisions of the
European Charter of Local Self-Government. In
the course of his research, the main proposed
changes to the Constitution of Ukraine in the area
of the administrative-territorial system, activities
of local self-government bodies and executive
bodies were identified.

During the period of this study, the author
concluded that the submitted amendments
to the Constitution of Ukraine are a rather
progressive step towards the completion of
the decentralization reform in Ukraine and
require their adoption as soon as possible. An
important analytical indicator in this work was
the analysis and strategy of Ukraine, the course
towards European integration. Such an analytical
approach necessitates the institutionalization of
power and the identification of the introduction
of an innovative modern model of state
management and administration. The scientific
description of world experience and modern

innovative models of social practices are also
indicated. Which, as we can see, testify to the
fact that the reset and further decentralization of
power is one of the most effective mechanisms
for the modernization of the domestic public
administration system. Therefore, the issue of
decentralization of power in Ukraine is more
relevant than ever and needs an urgent solution.
Key words: decentralization of power, proposed
changes, changes to the Constitution of Ukraine,
local self-government bodies, distribution of
powers, reorganization of power.

Haykosa cmammsi Micmumb WUPOKY aHa/limuky
rpobsieMamuKku  KoHcmumyyitiHoi pechopmu Ha
mepumopii YkpaiHu Ha OCHOBI 3arporoHosa-
HUX 3MiHU 00 KoHemumyyjii' YkpaiHu 8 YacmuHi
deyeHmpanizayii enadu (3a nepiod 3 2015 no
2019 poku). [MpoaHaslizoBaHO BUKOPUCMAHHST
rpuHyurny cybcudiapHocmi, KOMpPUU € OCHOBHUM
hakmopoM pOo3r1odisly MOBHOBAXKEHL Y cUCMEMI
Micyeso20 camMoBpPsIOyBaHHSsI.

LocnioxeHo npobremu aomiHicmpamusHo-me-
pumopiasibHo20 ycmporo, Oisi/IbHOCMI Op2aHi8
Micyeso20 camMospsidyBaHHsl | BUKOHag4UX opaa-
HiB 8/1adu. Lje Aoc/ioXXeHHs, Mae 3a Bi3ito MoKa-
3amu Cb0200eHHs1 pobomu cucmemu Op2aHis
ny6/iyHoi Bnadu. 30IUCHEHO MICMKUU aHasli3
3anpornoHOBaHUX MPOEKMHUX 3MiH A0 KoHcmu-
myyii YkpaiHu 8 YyacmuHi deyeHmpastiayii, Yum,
i nepedbayaembCsi HU3Ka MPUHYUMOBUX 3MiH, 5Ki
CMOoCYrombCsl He /luwe adoMiHicmpamusHo-me-
pumopiasibHo20 ycmpoto, a Ui BUKOHaBYOI B/1adu,
opaaHig Micyeso20 camospsidyBaHHsi ma rMnosHo-
BaxeHb [Npe3udeHma YkpaiHu.

lNpoaHani3oBaHo 3a2a/ibHi  3acadu  KOHCMU-
myyiliHUX 3MiH, siKi nepedbadeHi 8 MPOEKmMax
3akoHiB, w000 BHECEHHS 3MiH 0o KoHcmumyyii
YkpaiHu y numaHHi deyeHmpanizayil enaou. B
MPoYECi OOC/IINKEHHS, 6Y/10 BUSHAYEHO OCHOBHI
3arporoHosaHi 3viHuU 0o KoHcmumyyii YkpaiHu
B YacmuHi aoMiHicmpamusHO-mepumopiasis-
HO20 ycmporo, Oisi/IbHOCMI op2aHiB MiCUeBo2o
camoBpsi0ysaHHs1 ma opaaHis BUKOHaBHOI B/1adu.
Tomy KoHcmumyUitiHi 3MiHU Wodo rnepeghopma-
myBaHHs1 mepumopia/ibHo20 yCmpoK ma 3a6e3-
reyeHHs1 (io2o BIOMoBIOHOCMI HopMaMm €8po-
relicbKoi xapmii Micyeso2o camMospsidyBaHHsT €
HeobXiOHUMU 3axo0amu O/1 YCrilUHO20 3aBep-
WeHHs1 pechopMu He /iuwe deyeHmpasizaui, a
U iHwux 2as1y3esux peghopm.

3anpornoHosaHo aHasiiz wWooo 3MiH 00 KoH-
cmumyyii YkpaiHu wodo deyeHmpasnizauii 8io-
MosioHo 00 rosoxXeHb E€sporielickkoi Xapmii
Micyeso2o camospsidyBaHHsl. ABMOPOM cghop-
MOBAHO BUCHOBOK, WO rodaHi 3MiHu 0o KoHcmu-
myuyii' YkpaiHu € 0ocums npo2pecusHUM KPOKOM
00 3asepuwieHHs1 pechopmu deyeHmpasisayii 8
YkpaiHi ma rompebyromsb siKHalWBUOWoeo ix
MpuliHIMmMs1, 30kpema i 8 KOHMeKcMi espoiHMe-
epauyil.

KntouoBi cnoBa: deyeHmparisayisi 81adu, npo-
MOHOBaHI 3MiHU, 3MiHU 00 KoHcmumyuyii YkpaiHu,
opaaHu MICUyeBo20 camMoBpsidysaHHsi, po3nooin
MOBHOB&XXEHb, peopaaHizayji 8radu.
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Problem Statement. Decentralization
reform, which involves the formation of a new
administrative-territorial system, the creation of
united territorial communities and the rethinking
of the system of functioning of local self-
government bodies, continues in Ukraine for the
seventh year. The concept of decentralization
reform at the first stage of its implementation
justifies the need to amend the Constitution
of Ukraine in terms of decentralization. Draft
amendments to the Constitution of Ukraine in
2015 and 2019 were never supported by the
Ukrainian Parliament, therefore, for the effective
completion of the initiated reform, there is a need
to adopt amendments to the Constitution of
Ukraine in terms of decentralization.

Aim. The purpose of the work is to study the
main aspects of changes to the Constitution of
Ukraine in terms of decentralization of power in
2015-2019.

Analysis of resent research and
publications. The problems of implementing
the decentralization reform and changes to
the main law of the country were dealt with by
a number of domestic and foreign scientists,
whose scientific works are directed to the study
of the characteristics of constitutional law and the
decentralization reform, namely: M. Baimuratoyv,
O. Batanova, L. Bondarchuk, Yu. Ganushchak,
| Drobot, V. Kuybida, V. Koltun, A. Tkachuk.
However, a certain number of problems remain
unsolved and require further scientific research.

By signing the Association Agreement with
the European Union, Ukraine assumed important
obligations to improve the national legal system,
bring the legal system of Ukraine to the accepted
European standards. The implementation of
the agreement, the transition to the standards
of European legislation actualizes the need for
systemic reforms in Ukraine. In this context, the
modernization of Ukrainian society and the state
becomes a priority.

The strategy of Ukraine and the course
towards European integration necessitate the
institutionalization of power, the introduction
of a modern model of public management and
administration. World experience and modern
social practices testify that rebooting and
subsequent decentralization of power are one of
the most effective mechanisms for modernization
of the domestic system of public administration.
Therefore, the issue of decentralization of power
in Ukraine is more relevant than ever and needs
an urgent solution.

Complete decentralization of power is a key
factor in constitutional reform, which is simply
necessary for Ukraine. Taking into account
the transformational processes in the country

and the society's demand for modernization
reforms, the Ukrainian authorities initiated the
implementation of the constitutional reform,
the most important directions of which were
to become decentralization. The new stage of
constitutional changes was accompanied by an
active dialogue between political elites and civil
society. In particular, on April 29, 2014, public
hearings on constitutional construction were
held in the parliament. In addition, the issue of
amendments to the Basic Law was considered
during the round tables of national unity in May
2014. On May 20, 2014, the Verkhovna Rada
adopted the Memorandum of Understanding
and Peace, by which it undertook to carry
out constitutional reform, based on which the
principles of decentralization will be laid down [1].

On June 26, 2014, the President of Ukraine
P. Poroshenko submitted to the parliament a draft
law on changes to the Constitution of Ukraine
regarding the powers of state authorities and
local self-government [2]. Decentralization of
power is one of the priority areas of constitutional
construction. This direction involves the transfer
of the maximum number of powers and budget
funds, which are currently atthe disposal of central
government bodies, to local self-government, the
empowerment of those bodies that work closest
to people and can solve local problems most
effectively [3]. Thus, the principle of subsidiarity
stipulated by the European Charter of Local Self-
Government, ratified by Ukraine in 1997 [4], will
be implemented.

Constitutional changes concerning the system
of state administration and the administrative-
territorial system are necessary for the successful
development of the reform of decentralization of
power.

Today, Ukraine has amotley system of territorial
authorities, whichinhibits the development oflocal
communities and complicates the distribution of
state administration.

Local councils do not have executive
committees, which puts them in a dependent
position and creates a threat of pressure from the
Central Committee. Such a system is confusing
and often serves not for the citizen, but against
him [5].

Most European countries have already gone
through the process of decentralizing functions
and building an effective system for solving
issues of local importance. For this, Ukraine
needs constitutional changes and administrative-
territorial reform.

The draft law provided for the abolition of
regional and district state administrations, which
were to be replaced by prefects (representatives
of the president), who would carry out supervisory
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functions and control the compliance of acts
of local self-government bodies (hereinafter -
LGUs) with the Constitution and laws of Ukraine,
organize the activities of LGUs in conditions of
emergency and martial law.

In the event that the prefect found a violation
of the OMS Constitution and current legislation,
the president's representative had the right to
suspend the effect of decisions. And in the event
of a violation of the KSU, the president received
the right to dissolve the local government. It was
envisaged to create executive committees of local
government, which would be headed by the heads
of local councils. The principle of subsidiarity is
the main factor in the distribution of powers in the
system of local government. The main powers
were to be concentrated at the grassroots level
(village, settlement, city).

This project met with a flurry of criticism in the
mass media, so it was revised and submitted to
the parliament on July 2, 2014, but, after all, it
was withdrawn in November.

At the meeting of the Constitutional
Commission - a special auxiliary body under the
President of Ukraine, a working group was formed
to develop amendments to the Constitution in the
direction of administrative-territorial organization
and decentralization, headed by V. Groysman.

This project met with a flurry of criticism in the
mass media, so it was revised and submitted to
the parliament on July 2, 2014, but, after all, it
was withdrawn in November.

At the meeting of the Constitutional
Commission - a special auxiliary body under the
President of Ukraine, a working group was formed
to develop amendments to the Constitution in the
direction of administrative-territorial organization
and decentralization, headed by V. Groysman.

On July 1, 2015, P. Poroshenko submitted to
the parliament for consideration a new draft law
"On Amendments to the Constitution of Ukraine
(Regarding Decentralization of Power)", defining
it as urgent. The legislative body directed the
project to the KSU, which in its decision of July 30,
2015 determined the compliance of the proposed
changes with the Basic Law. The relevant draft law
received approval from the Venice Commission,
the European Union and the United States.

The proposed constitutional changes were
developed in difficult political conditions, under
the pressure of the Minskagreements, the mistake
was the failure to take into account the proposals
of factions and deputy groups in the parliament,
which ultimately left the project without support.

In2014-2019, the foundations of constitutional
reforms were laid, a number of public discussions
were held, and a number of urgent amendments
to the Basic Law were singled out, in particular,
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regarding the consolidation of the decentralization
of power.

Elected in the 2019 presidential elections,
V. Zelenskyi in December 2019 - January
2020 twice introduced and twice withdrew the
draft law on amendments to the Basic Law in
terms of decentralization, which was his eighth
constitutional initiative in the parliament of the
ninth convocation [6]. The project was of poor
quality from the point of view of legal technique
and without prior public discussion, so both its
revisions caused a significant public outcry [7].
The project was introduced for the first time on
13.12.2019. The Committee on the Organization
of State Power, Local Self-Government, Regional
Development and Urban Planning did not approve
the submission of the project for consideration in
the parliament, citing the fact that scientists, key
stakeholderswere notinvolvedin the development
of the project of changes. public.

As in the project proposed by P. Poroshenko,
the post of prefect was supposed to be introduced
instead of the RDA and ODA, the prefect was
given the authority to control the activities of local
government and the right to terminate the effect
of local acts in court. The term of office of local
councils was reduced from five to four years,
while the term of office of the head of state and
the legislative body remained unchanged - five
years, in this context it is worth noting that such a
provision violates the balance of equality of forms
of people’s power, when local bodies of self-
organization of the population receive less time
and resources to implement their projects than at
the national level.

Another controversial aspect of the proposed
project from President Zelenskyi is the loss of the
special status of the cities of Kyiv and Sevastopol,
according to the project, these cities are no longer
considered as administrative-territorial units that
have a special status. The project provided for a
three-level system of administrative-territorial
organization, where cities make up districts (sub-
regional level), and districts, respectively, regions.
This configuration, excluding the intermediate
link - a city of regional importance, will lead to
a disproportion of the administrative-territorial
system. It was proposed to exclude from the list
of powers of heads of communities presiding
over meetings of local councils and heading the
executive committee, which diminishes the status
of the respective position.

Not having received the support of the
specialized committee, the relevant project
never made it to the vote. On December 27,
2019, the president registered a revised draft law
taking into account some proposals, but many
inconsistencies remained in the new draft.
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Compared with the previous project, the cities
of Kyivand Sevastopolwere includedin the system
of administrative and territorial organization. Zmin
acquired the status of a prefect - the controversial
article that he "directs and coordinates the
activities of territorial bodies of central executive
bodies"” was removed, which made it possible to
enter the post of prefectinto the structure of state
administration.

The revised project was not without novelties -
the parliament received new powers: "premature
termination of the powers of the head of the
community, community council, district, regional
council in cases provided for by the Constitution
of Ukraine.”

The concept of "region” was retained in
the draft law, but the comprehensive list of
regions was proposed to be deleted. It is worth
emphasizing that these changes may in the future
lead to federalization, become a reason for the
unification of regions, or other manipulations with
the administrative-territorial system. The current
project provides for increasing the powers of
the president, giving him the right to temporarily
intervene in the activities of united territorial
communities by appointing a temporary state
commissioner.

As for the powers of the prefect, in addition to
the powers of Article 119 of this draft, the prefect
will have the right to exercise administrative
supervision over the observance of the
Constitution and laws of Ukraine by local self-
government bodies, and the proposed changes
of 2015 related to the administrative supervision
of the regulatory legal acts of local authorities on
compliance with the Constitution and laws, and
the above-mentioned changes provide actual
supervision of their activities. The proposed
changes provide that the prefect will have both
executive and control functions, the acquisition
and combination of such functional powers is
debatable.

The project of changes provides that the prefect
will also perform other powers defined by the laws
of Ukraine, however, such a norm is somewhat
contradictory, in our opinion, the list of powers for
the prefect should be clearly spelled out.

The rule regarding the ability of the Verkhovna
Rada to call regular and special elections has
been removed, but it is not clear who can act
as the subject of their appointment in case of
adoption of these changes [8].

Conclusion. In the proposed draft
amendments to the Constitution of Ukraine
in terms of decentralization, a number of
fundamental changes are envisaged, which
concern not only the administrative-territorial
system, but also the executive power, local self-

government and the powers of the President of
Ukraine, namely:

Change in the administrative-territorial
system (the territory of Ukraine is divided into
oblasts, sub-regional districts and communities);

Consolidation of the principle of the
capacity of communities, which guarantees the
endowment of their resources to ensure powers;

« The principle of subsidiarity is enshrined,
which implies the transfer of the majority of powers
to the places for their effective implementation;

+ Liquidation of local state administrations;

In general, the proposed changes correspond
to the set goals and provide an opportunity to
settle the issues of the administrative-territorial
system, local self-government, executive
authorities in accordance with the Concept of
Reforming Local Self-Government and Territorial
Organization of Power, but their adoption in such
awording may cause many threats and problems,
to avoid which it is necessary to finalize a number
of provisions, namely:

« Itis necessary to clearly spell out the powers
and interaction between the bodies of executive
power and local government according to the
principle of subsidiarity;

« Return the list of regions of Ukraine to the
text of the constitution;

« Write out a comprehensive list of powers for
the prefect;

« Standardize the procedure of administrative
supervision of the prefect;

« Oblige the prefects to be accountable to
the government for the activities of the executive
authorities.

The proposed change projects are an
important step towards the democratization of
Ukrainian society, decentralization of power in
accordance with European standards.

Therefore, constitutionalchangesrelatedtothe
reformatting of the territorial system and ensuring
its compliance with the norms of the European
Charter of Local Self-Government are necessary
measures for the successful completion of the
reform not only of decentralization, but also of
other sectoral reforms.
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